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Vol. XX APRIL, 1920 No. 4 

LIABILITY OF A TELEGRAPH COMPANY FOR 

TRANSMITTING A DEFAMATORY 

MESSAGE * 

II Privilege 

Ordinarily the publication of defamatory matter is prohibited, 
but there are times when one should be free to speak or write 
without fear of consequences. Such occasions are said to be privi- 
leged. Accordingly the social interest in keeping judges, 1 execu- 
tives, 2 and legislators 3 free from fear of prosecution for their state- 
ments or expressions of opinion while discharging their public 
duties is thought to be of so much greater importance than the 
protection of one man's reputation, that an absolute immunity, irre- 
spective of motive, is granted in these cases.* But the danger of 

*The first part of this article was published in the January, 1920, number 
of the Columbia Law Review. It was there pointed out (1) under what 
circumstances the transmission of a defamatory message constituted a 
publication by the telegraph company; (2) that the publication was one 
of libel and not slander; (3) that for such publication, whether by one 
operator to another, or to a stranger, the company was responsible, unless 
the occasion was privileged. It remains to be considered^ under what 
circumstances a publication by the telegraph company is privileged. 

^ates v. Lansing (N. Y. 1810) 5 Johns. 282; (N. Y. 1811) 9 Johns. 395; 
Scott v. Stansfield (1868) L. R. 3 Ex. 220; Alzua v. Johnson (1913) 231 
U. S. 106, 34 Sup. Ct. 27. See Fraser, Libel and Slander (5th ed.) 183. 

'Chatterton v. Secretary of State for India (1895) 2 Q. B. 189; Spalding 
v. Vilas (1896) 161 U. S. 483, 16 Sup. Ct. 631; DeArnaud v. Ainsworth 
(1904) 24 App. D. C. 167. See Fraser, Libel and Slander (5th ed.) 191. 

=Coffin v. Coffin (1808) 4 Mass. 1 ; Kilbourn v. Thompson (1880) 103 
U. S. 168. See Fraser, Libel and Slander (5th ed.) 182. 

"The real doctrine of what is called 'absolute privilege' is that in the 
public interest it is not desirable to inquire whether the words or acts 
of certain persons are malicious or not It is not that there is any privilege 
to be malicious, but that, so far as it is a privilege of the individual— I 
should call it rather a right of the public— the privilege is to be exempt 
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abuse of an absolute privilege is so great that courts have confined 
it to a few cases where, in the public interest, it is deemed impera- 
tive. 5 However, a privilege conditioned upon its exercise in good 
faith is not likely to be abused. So it is not surprising that in most 
cases where the occasion has been declared to be privileged, the 
immunity is conditional. 6 According to the English and many 
American decisions, if the occasion is one of qualified privilege, the 

from all inquiry as to malice; that he should not be liable to have his 
conduct inquired into to see whether it is malicious or not — the reason 
being that it is desirable that persons who occupy certain positions as 
judges, as advocates, or as litigants, should be perfectly free and inde- 
pendent, and, to secure their independence, that their acts and words 
should not be brought before tribunals for inquiry into them merely on 
the allegation that they are malicious." Per Channell, J., in Bottomley 
v. Brougham (1908) 1 K. B. 584 at p. 587. To the same effect see 
Munster v. Lamb (1883) 11 Q. B. Div. 588, 607; Burr v. Smith (1909) 
2 K. B. 306. 

s Blakeslee v. Carroll (1894) 64 Conn. 223, 29 Atl. 473; Andrews v. 
Gardiner (1918) 224 N. Y. 440, 121 N. E. 341. In England the same 
absolute immunity accorded judges has been extended to litigants, wit- 
nesses, and counsel. Seaman v. Netherclift (1876) 2 C. P. Div. 53; 
Munster v. Lamb (1883.) 11 Q. B. Div. 58S. This is also the law in a 
few American jurisdictions. Sebree v. Thompson (1907) 126 Ky. 223, 
103 S. W. 374; Yancey v. Commonwealth (1909) 135 Ky. 207, 122 S. W. 
123; Hunckel v. Voneiff (1888) 69 Md. 179, 14 Atl. 500. The prevailing 
American rule, however, is that statements of litigants, witnesses, and 
counsel are absolutely privileged only when relevant to the issues in 
litigation. See Andrews v. Gardiner, supra. When the statement is 
irrelevant the privilege is conditional. Gilbert v. The People (N. Y. 
1845) 1 Denio 41; White v. Carroll (1870) 42 N. Y. 161; Wright v. 
Lothrop (1889) 149 Mass. 385; Myers v. Hodges (1907) 53 Fla. 197, 
44 So. 357; Keejey v. Great Northern R. Co. (1914) 156 Wis. 181, 145 
N. W. 664. Likewise the absolute immunity accorded members of 
Congress, State Legislatures, and heads of Executive Departments of 
the State and National Governments has not been extended to members 
of subordinate assemblies, such as Boards of Aldermen, County Super- 
visors, City Boards, etc. The privilege accorded in these cases is condi- 
tional. Royal Aquarium Society v. Parkinson (1892) 1 Q. B. 431; 
Callahan v. Ingram (1894) 122 Mo. 355, 26 S. W. 1020; Greenwood v. 
Cobbey (1889) 26 Neb. 449, 42 N. W. 413; McGaw v. Hamilton (1898) 
184 Pa. 108, 39 Atl. 4. Compare Tribilcock v. Anderson (1898) 117 
Mich. 39, 75 N. W. 129. For an exhaustive discussion of this subject 
the reader is referred to an article by Van Vechten Veeder on "Absolute 
Immunity in Defamation; 1. Judicial Proceedings," 9 Columbia Law 
Rev. 463, 600, "2. Legislative and Executive Proceedings," 10 Columbia 
Law Rev. 131. 

e "In less important matters, however, the interests of the public do not 
demand that the speaker should be freed from all responsibility, but 
merely require that he should be protected so far as he is speaking 
honestly for the common good; in these cases the privilege is said not to 
be absolute but qualified only. In such cases the plaintiff will recover 
damages in spite of the privilege, if he can prove that the defendant 
in using the defamatory words was not acting in good faith, but was 
actuated by some improper motive. - Such improper motive is called 
'malice.' " Odgers, Libel and Slander (5th ed.) 227. See also Fraser, Libel 
and Slander (5th ed.) 253; Newell, Slander and Libel (3rd ed.) 476. 
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immunity is lost when the defamer is actuated by some improper 
motive — commonly called "malice." If the motive which prompts 
the publication is improper, the publication is said to be "malicious" 
notwithstanding the defendant reasonably believed the state- 
ment to be true and the occasion would have been privileged had 
he been actuated by a different motive. But the mere fact that 
the belief in the truth of the statement is not based upon reasonable 
grounds is not "malice." Mere negligence or undue credulity does 
not destroy the privilege. 7 On the other hand many American 
courts have held that the privilege may be lost not only by proof 
of "malice" but also by proof that there was not probable cause 
for the defendant's belief in the truth of the statement. 8 

Publishing for public information a fair report of proceedings 
in Parliament, Congress, or state legislatures ; 8 a report of proceed- 
ings before courts of justice ; 10 and, according to many decisions, 
a report of proceedings at public gatherings or other meetings of 
public interest, 11 are illustrations of occasions where the privilege 
is conditional. There are many others. 12 But by far the greater 

'Clark v. Molyneux (1877) 3 Q. B. Div. 237; Barry v. McCollom (1908) 
81 Conn. 293, 70 Atl. 1035; Hemmens iK Nelson (1893i) 138 N. Y. 517, 
34 N. E. 342; Bays v. Hunt (1882) 60 Iowa 251, 14 N. W. 785; Pollock, 
Law of Torts (10th ed.) 288. 

•Carpenter v. Bailey (1873) 53 N. H. 590; Ranson v. West (1907) 125 
Ky. 457, 101 S. W. 885; Toothaker v. Conant (1898) 91 Me. 438, 40 Atl. 
331; Conroy tt Pittsburg Times (1891) 139 Pa. St 334, 21 Atl. 154; 
Muldenig v. Wilkes Barre Times (1906) 215 Pa. 470, 64 Atl. 636. See 
also Douglass v. Daisley (C. C. A. 1902) 114 Fed. 628. 

'Wason v. Walter (1868) L. R. 4 Q. B. 73; see § .1907 N. Y. Code Civ. 
Proc 

"Ryalls v. Leader (1866) L. R 1 Ex. 296; Usill v. Hales (1878) 
3 Comm. Pleas Div. Rep. 319; Lee v. Brooklyn Union Pub. Co. (1913) 
209 N. Y. 245, 103 N. E. 155. "The reason for the privilege is this: 
The general advantage to the country in having these proceedings made 
public more than counter-balances the inconveniences to private persons 
whose conduct may be the subject of such proceedings." Per Lawrence, J. 
in King v. Wright (1799) 8 T. R. 293. However, the publication of 
defamatory statements in pleadings not produced in open court is not 
privileged. Kimball v.- Post Publishing Co. (1908) 199 Mass. 248, 85 
N. E. 103; Williams v. New York Herald (1914) 165 App. Div. 529; 
Metcalf v. Times Publishing Company (1898) 20 R. I. 674, 40 Atl. 864. 

"Barrows v. Bell (1856) 73 Mass. 301 ; Meteye v. Times-Democrat Pub. 
Co. (1895) 47 La. Ann. 824, 17 So. 314. Contra, Trebby v. Transcript 
Pub. Co. (1898) 74 Minn. 84, 76 N. W. 961 ; Buckstaff v. Hicks (189® 
94 Wis. 34, 68 N. W. 403. In Purcell v. Sowler (1877) 3 Comm. Pleas 
Div. Rep. 215, the court declined to extend the privilege to cover reports 
of proceedings before a board of guardians. This has been changed by 
statute in England. St. 51 & 52 Vict. c. 64, sec. 4. 

"For a classification of occasions of qualified privilege the reader is 
referred to Fraser, Libel and Slander (5th ed.) 176; Ogders, Libel and 
Slander (5th ed.) 249; Newell, Slander and Libel (3rd ed.) 574. 
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number of occasions of qualified privilege are "statements made 
with the object of protecting some interest of the writer or speaker; 
statements made on a matter in which there is an interest common 
to the writer or speaker and the person to whom the statement is 
made; or statements made in the discharge of a legal, moral, or 
social duty." 13 Here again the basis of the privilege is the belief 
that "the public interest and advantage of publication" under the 
particular circumstances "outweighs the occasional private and 
personal damage thereby caused." 14 The affairs of life could not 
well be carried on if the members of the community were not free 
to speak or write fully on such occasions. To borrow the language 
of a great judge, 15 "such communications are protected for the 
common convenience and welfare of society; and the law has not 
restricted the right to make them within any narrow limits." The 
practical difficulty arises in determining whether in a given case 
the advantage to the community in permitting the publication out- 
weighs the interest of the plaintiff in preserving his reputation. 16 
Various tests have been proposed. 17 Perhaps the one most fre- 
quently quoted is that proposed by counsel and adopted by the 
court in the case of Harrison v. Bush: 18 "A communication made 
bona fide upon any subject matter in which the party communica- 
ting has an interest, or in reference to which he has a duty, is 
privileged, if made to a person having a corresponding interest or 
duty, although it contain criminatory matter which, without this 

ls The phraseology in quotations was taken from Fraser, Libel and 
Slander (5th ed.) 177. 

"See the interesting discussion of conditional privilege by Jeremiah 
Smith, 14 Columbia Law Rev. 185, 296. 

"Baron Parke in Toogood v. Spyring (1834) 1 C. M. & R. *181, at p. 193. 

""Judges who have had from time to time to deal with questions as 
to whether the occasion justified the speaking or the writing of defamatory 
matter, have all felt great difficulty in defining what kind of social or 
moral duty or what amount of interest will afford a justification." Per 
Erie, C. J. in Whiteley v. Adams (1863) 15 C. B. (N. S.) 392, at p. 418. 

"Time and space forbid that the many definitions and tests of a privi- 
leged occasion be here set out. In London Association for Protection of 
Trade v. Greenlands, Limited, (1916) 2 A. C. 15 the various tests are 
stated and discussed. In that case Lord Atkinson declared (p. 33) : "I 
shall not attempt to hazard a new definition or description of a privileged 
occasion. I do not think that the statements as to what constituted a priv- 
ileged occasion made by Parke, B. in Toogood v. Spyring [1 C. M. & R. 181, 
193], by Erie C. J. in Whiteley v. Adams [15 O. B. (N. S.) 392, 414], 
by Lord Campbell in Harrison v. Bush [5 E. & B. 344], and by Lindley 
L. J., as he then was, in Stuart v. Bell [(1891) 2 Q. B. 341, 347] can be 
improved upon." 

"(1855) 5 E. & B. 344. 



LIABILITY OF A TELEGRAPH COMPANY 373 

privilege, would be slanderous and actionable." The difficulty of 
applying this, or any other rule, is evidenced by the great diver- 
gence of judicial opinion as to cases near the line. The case of 
Coxhead v. Richards, 19 in which four eminent judges were equally 
divided upon the question whether an occasion was privileged is 
a striking illustration of this fact. Indeed, it necessarily must be 
so because, as said by Lord Buckmaster, 20 "the circumstances that 
constitute a privileged occasion can never be catalogued and ren- 
dered exact. New arrangements of business, even new habits of 
life, may create unexpected combinations of circumstances which, 
although they differ from well known instances of privileged 
occasion, may none the less fall within the plain yet flexible lan- 
guage of the definition to which I have referred." 21 

A telegraph company, like other corporations, is privileged to 
communicate in good faith to its agents, or strangers, defamatory 
matter where the interests of the company are involved and the 
communication is made to one having a corresponding interest or 
duty. But communications of this sort do not fall within the 
scope of this article. The problem under consideration is whether 
a telegraph company is privileged to re-publish by transmitting 
a defamatory message for another and, if so, to ascertain the extent 
of this privilege. 22 Take a concrete case : A tenders to a telegraph 
company a message addressed to B which message contains obvi- 
ously defamatory statements about C. Is the telegraph company 
privileged to transmit it? In answering this question there are 
three types of cases which must be considered separately. First: 

"(1846) 2 C. B. 569. 

"London Association for Protection of Trade v. Greenlands, Ltd. 
(1916) 2 A. C. 15, at p. 22. 

a Lord Buckmaster had previously quoted the statement of Parke, B. 
in Toogood v. Spyring, (1834) 1 C. M. & R. 181, at p. 193, that a privi- 
leged occasion is one where the publication is "fairly made by a person 
in the discharge of some public or private duty, whether legal or moral, 
or in the conduct of his own affairs, in matters where his own interest 
is concerned — if fairly warranted by any reasonable occasion or exigency, 
and honestly made, such communications are protected for the common 
convenience and welfare of society." 

^he interest of the telegraph company in earning the profit from 
transmitting the message is not the kind of interest which courts have 
recognized as justifying a publication. This interest of the telegraph 
company is no different from that of a newspaper which publishes a 
libelous news item, and it is settled that newspapers enjoy no greater 
immunities than other publishers of defamatory matter. Morse v. Times 
Republican Printing Co. (1904) 124 Iowa 707, 100 N. W. 867; Barnes 
v. Campbell (1879) 59 N. H. 128; Ogren v. Rockfort Star Printing Co. 
(111. 1919) 123 N. E. 527. 
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Cases where A's privilege to send the telegram is absolute. Second: 
Cases where A's privilege to send the telegram is conditional. 
Third: Cases where A is not privileged to send the telegram. 

If A's privilege to send the defamatory telegram is absolute, as 
for example, the transmission by cable of a communication by the 
State Department to the American Ambassador to Great Britain, 
it would seem that the telegraph company should be accorded the 
same immunity in transmitting it. Any other rule would not work 
well in practice. To compel the company to transmit it without 
protecting it against an action for libel would be manifestly arbi- 
trary and unjust. If it be said that the company is not bound to 
transmit it, then a refusal by the company might seriously impede 
the conduct of the business of state. An alternative would be to 
make the privilege of the company conditional upon the good faith 
of its operator in transmitting it. But what would happen if the 
company's operator honestly believed the defamatory statements 
were false and were being published maliciously? The company 
would be in no different position than if there were no privilege 
at all. Consequently, it is submitted that in such a case the com- 
pany's privilege to transmit the message should be, and if the ques- 
tion is ever raised the courts will declare it to be, absolute. 

If A's privilege to send the defamatory telegram is condition- 
al, 23 it would seem equally clear that the telegraph company is at 
least conditionally privileged to transmit it. Otherwise A's privi- 
lege would be a mere sham. Fairly reporting for public informa- 
tion the proceedings before courts, Congress, state legislatures, and 
other public gatherings, are illustrations of cases where A is con- 
ditionally privileged to make use of the telegraph lines. But a 
more difficult question arises in a case where A is privileged to 
communicate to B, and not to persons generally, a defamatory mes- 
sage concerning C. Is A privileged to send the message by tele- 
graph? If A adopts this means of communicating with B he also 
publishes the defamatory matter to the telegraph operators who 
have no interest in, or duty with reference to the subject matter 
of the message. Likewise if the company transmits the message 
there is necessarily a publication by the first operator to the second 
operator for which the company is responsible in the absence of 

^he case of Ashcroft v. Hammond (1910) 197 N. Y. 488, 90 N. E. 
1117, is a case where the sender's privilege to send the telegram was con- 
ditional. 
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privilege. 24 A somewhat similar problem is raised in the stenog- 
rapher cases. A, who is privileged to write to B a letter defam- 
ing C, dictates the letter to a stenographer. Since the stenographer 
had no '"corresponding interest or duty" it was held in Pullman 
and another v. Hill & Co. 2S that the publication to the stenographer 
was not privileged. The Court of Appeal in that case did not 
consider as applicable to the facts the principle applied twenty 
years before in Lawless v. The Anglo-Egyptian Cotton Co.,™ that 
where, in order to effectuate the main publication which is privi- 
leged, it is reasonably necessary to publish the message to another 
as a means of making the communication, the subsidiary publica- 
tion is also privileged. In that case the directors of a corporation 
desiring to communicate to the stockholders information concern- 
ing the affairs of the company, had the report printed, thereby 
publishing it to the printers who had "no corresponding interest 
or duty" with reference to the subject matter. It has been sug- 
gested that Pullman and another v. Hill & Co. may be distinguished 
on the ground that in that case "the main publication— that to 
Messrs. Pullman & Co. — was not privileged at all. It was ad- 
dressed to the firm who had no interest in its subject matter; it 
related to the private concerns of two of the five partners in the 
firm, and should have been addressed to these two partners per- 
sonally." 27 Unless this explanation" by Mr. Odgers is accepted, the 
decision in Pullman and another v. Hill & Co. on the point of 
privilege cannot be reconciled with the subsequent decisions by the 
Court of Appeal in Boxsius v. Goblet Freres 23 and Edmondson v. 
Birch & Co. 23 in which cases the publication to the stenographer 
was declared to be privileged. In the latter case Fletcher Moulton, 
L. J., declared that "if a business communication is privileged, as 
being made on a privileged occasion, the privilege covers all inci- 
dents of the transmission and treatment of that communication 
which are in accordance with the reasonable and usual course of 
business." 30 Most American courts which have passed on the 



M For a discussion of this point see the first part of this article, 20 
Columbia Law Rev. 30. 

"(1891) L.R.1Q. B. 524. 

"(1869) L. R. 4 Q. B. 262. 

"Odgers, Libel and Slander (5th ed.) 303. 

"(1894) 1 Q. B. 842. 

"(1907) 1K.B. 371. 

"ibid., at p. 382. 



376 COLUMBIA LAW REVIEW 

question have reached the same result. 31 It is, therefore, submitted 
that where the use of-the telegraph lines is a reasonably necessary 
means of making the communication, the publication to the tele- 
graph operators is privileged. At least the language of the judges 
points to this conclusion. 32 It is not denied that the use of the 
telegraph lines may in a given case be an unreasonable means of 
effecting the communication and, therefore, not privileged. 33 All 
that is here asserted is that the use of the telegraph lines as a 
means of communicating the message may under many circum- 
stances be reasonably necessary and, according to the prevailing 
view, privileged. If this is true, it is safe to assume that in such 
a case the telegraph company is privileged to transmit the mes- 
sage. If, in such a case, A has not forfeited his privilege to send 
the telegram, is the company's privilege to transmit it qualified — 
(conditioned upon the good faith of its operator) or absolute? 34 
It would seem that the social interest in permitting A to publish 
the matter by telegram is just as great whether the telegraph 
operator who handles it does so in a merely perfunctory manner 
or transmits it with "malice." Therefore, it may be desirable in 

31 0wen v. Ogilvie Publishing Co. (1898) 32 App. Div. 465, 53 N. Y. 
Supp. 1033; Bohlinger v. Germania Life Ins. Co. (1911) 100 Ark. 477, 
140 S. W. 257; Central of Georgia Ry. v. Jones (1916) 18 Ga. App. 414, 
89 S. E. 429; Cartwright-Caps Co. v. Fischel & Kaufman (1917) 113 Miss. 
359, 74 So. 278; Prins v. Holland-North American Mtge. Co. (Wash. 
1919) 181 Pac. 680. In some of these cases the court exonerated the 
defendant on the ground that the dictation to the stenographer was not 
a publication. That this is error was pointed out in the first part of this 
article. The same result could more properly have been reached by declar- 
ing the publication to be privileged. See 20 Columbia Law Rev. 30. The 
cases of Gambrill v. Schooley (1901) 93 Md. 48, 48 Atl. 730, and Ferdon v. 
Dickens (1909) 161 Ala. 181, 49 So. 888, frequently cited as contra, are 
probably distinguishable on the ground, that in those_ cases the only issue 
raised was that of publication and the point of privilege seems not to 
have been properly presented or considered by the court. 

^Jeffras v. McKillop (1874) 4 N. Y. Sup. Ct. Rep. (T. & C.) 578. On 
this point see the remarks of Lopes, L. J., in Edmondson v. Birch & Co. 
(1907) 1 K. B. 371, at p. 380; and Cullen, Ch. J. in Ashcroft v. Hammond 
(1910) 197 N. Y. 488, at p. 495, 90 N. E. 1117 ;i and Lochren, J. in Nye 
v. Western Union Tel. Co. (C. C. A. 1900) 104 Fed. 628, at p. 630. 

Williamson v. Freer (1874) L. R. 9 C. P. 393. 

"Every privilege is conditional in the sense that those facts must be 
proved which give rise to the privileged occasion. Thus, the so-called 
"absolute" privilege of a judge is conditional upon proof that he was 
acting as a judge at the time he uttered the slanderous words. However, 
in defamation cases the terms "absolute" and "conditional" are referable 
only to the effect which proof that the defendant was actuated by "malice" 
has upon the privilege. Accordingly, if A's privilege is dependent, not 
upon his own good faith, but upon the good faith of B, and B is free 
of "malice", it would seem more in keeping with usage to call A's privilege 
"absolute" rather than "conditional." 
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such a case to permit the transmission of the message regardless 
of the operator's state of mind. 

The cases throw little light upon the question. In Youmans v. 
Smith 35 the facts were that a lawyer who was privileged to publish 
certain defamatory matter in the course of disbarment proceedings 
against the plaintiff, employed the defendant, a printer, to print 
the libel. The defendant did so and delivered the defamatory 
documents to the lawyer for distribution. The Court of Appeals 
after deciding that this constituted a publication by the defendant 
held that he was protected by the privileged occasion. The Court 
said: 

"Whatever he (the lawyer) could lawfully do himself in pre- 
paring for trial, he could employ others to do for him. As he 
needed more than one list, he could copy it himself, or employ a 
clerk to multiply copies with a pen, or a printer with a printing 
press. Whatever he had the right to do in conducting the matter 
for his client, according to the ordinary course of procedure, he was 
protected in doing by the broad shield of privilege, and could not 
be held liable in damages, even if what he wrote or said reflected 
injuriously upon the character of others. The privilege that pro- 
tected him also protected his agents and employees in whatever 
they did at his request that he could have lawfully done himself." 30 

The Court did not intimate whether the printer would have 
been liable had he been actuated by "malice." However, in the 
recent case of Adam v. Ward" in the House of Lords the question 
is discussed but not decided. In that case the defendant, as secre- 
tary to the Army Council, and by their direction, published a letter 
in defense of another army officer who had been attacked by the 
plaintiff in a speech in the House of Commons. The occasion was 
held to be privileged, and although an attempt was made to show 
"malice" on the part of the defendant, the evidence was declared 
to be insufficient. However, in the course of his opinion Lord 
Atkinson declared: 

"Some argument was directed to the defendant's precise posi- 
tion in relation to this libel, his rights, duties, and privileges, his 
feelings towards the appellant, and his express or implied malice. 
I think his position is plain. He was the mere agent of the Army 
Council, bound to obey their orders or resign his post — the mere 
instrument through whose hands the libel passed for publication. 

"(1897) 153 N. Y. 214, 47 N. E. 265. 
"Ibid., at p. 222. Italics ours. 
"(1917) A. C. 309. 



378 COLUMBIA LAW REVIEW 

His own personal feelings or privileges are, I think, not involved 
in the case at all. He had nothing whatever to do with the com- 
position of the libel, or the approval of its contents. In the mere 
routine of the work of the office he signed his name to it and passed 
it on for publication in the way and over the area usual in such 
cases. To suppose that it was his duty to attempt to dissuade his 
principals from publishing the libel, to criticize their language, or, 
save at their expense, to alter it is, in my view, quite absurd. It 
is no doubt true that one cannot defend himself for publishing a 
libel simply by saying that another person whom he was bound 
to obey ordered him to publish it ; but it is equally true that when 
an agent, in obedience to the command of his principal, merely does 
the mechanical act of publishing the libel handed to him complete 
the privilege of the principal becomes, as it were, his privilege, and 
if the principal has caused the communication to be made to pro- 
tect the interest or discharge the duty which would have made the 
occasion privileged if he had published the libel with his own hands, 
the agent can equally rely on the publication having been made on 
a privileged occasion. For this purpose he stands, in my view, in 
the shoes of his principal, has the same rights and the same liabil- 
ities. I think this follows from the reasoning of the judgments 
in London Association for the Protection of Trade v. Greenlands, 
Ltd. (1916) 2 A. C. 15." 38 

In the same case Lord Dunedin remarked : 

"For my own part I fail to see how, if it was once shown that 
Sir Edward Ward was merely obeying orders when he signed the 
statement drawn up by the Army Council and sent it for publica- 
tion, and was relying, as he was entitled to do, on the privilege 
which attached to the action of his superior and principal, the Army 
Council, any evidence as to malice on his part could be relevant. 
It is not necessary, however, to decide that question. It is only 
necessary to add that there is not a shred of evidence of malice on 
the part of the Army Council. Their malice, in my view, would 
be relevant. But as it does not exist it is unnecessary to consider 
that question either" 39 

If the dictum in Adam v. Ward is followed, since the telegraph 
company acts as a mere automaton in performing the mechanical 
act of transmitting the completed message, it would seem that 
where A is conditionally privileged to send a defamatory telegram, 
and A has not forfeited his privilege, the company's privilege to 
transmit it is "absolute," and evidence of malice on the part of the 
operator would be irrelevant. 

A more difficult problem is presented in connection with cases 
where, for one reason or another, A is not privileged to send the 

w Ibid., at p. 340, 341. Italics ours. ~~~ " 

"Ibid., at p. 331. Italics ours. 
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defamatory telegram. It has been pointed out that if A is priv- 
ileged to send the message, the telegraph company is privileged to 
transmit it. If it be held that in no other case is the company 
privileged to transmit the message, certain practical difficulties 
arise. For example, a father wishes to warn his daughter against 
a foolish marriage, or a merchant desires to advise his agent against 
extending credit to an insolvent or dishonest buyer. A message, 
necessarily defamatory, is tendered to the company. From all 
appearances the sender is conditionally privileged to send the tele- 
gram. But how is the operator to determine quickly and with 
certainty whether the sender is acting in good faith or is actuated 
by some improper motive? The delay necessary for an investiga- 
tion would defeat the purpose of a telegram. So, as a practical 
matter, the operator must accept or decline the message upon present 
appearances. To hold that the company is bound to transmit it 
if the sender is privileged, and is liable for transmitting it, if the 
sender is not privileged, when it is humanly impossible for the 
operator to determine promptly whether the sender is privileged, 
would be manifestly arbitrary and unjust, and no court has ever 
decided this to be the law. 40 Therefore, if the company is to be 
made responsible if the sender is not privileged, the company should 
not be held liable for refusing a defamatory message where the 
sender is privileged. This would inevitably lead to refusals by the 
company when the sender is privileged and in the public interest 
the message should be transmitted. 41 How is this inconvenience to 

"No case has been found which decides whether a telegraph company 
is bound to transmit a defamatory message tendered by one who is priv- 
ileged to send it. In Nye v. Western Union Tel. Co. (1900) 104 Fed. 
628, at page 630, Lochren, J. District Judge, said that "in any such case 
the telegraph company could not refuse to send the message." But he 
also said it would be the duly of the company "to refuse to transmit 
a message which upon its face is obscene, profane, or clearly libelous, and 
manifestly intended only for the purpose of defamation." In Western 
Union Telegraph Company «. Cashman (C. C- A. 1906) 149 Fed. 367, at 
page 371, Pardee, J. speaking for the Circuit Court of Appeals declared 
"the company has no right to receive and transmit libelous messages. 
Its agents are limited in the same way. . . . If a message offered 
for transmission is anonymous or is libelous on its face, it should not be 
received and transmitted. The company should so instruct its agents, 
and the agents should so act." To the same effect see Wyman, Public 
Service Corporations, § 605. Unquestionably, the final answer to this 
question will depend upon the answer to the question whether the company 
is to be protected against honest and reasonable mistakes. 

"In Nye v. Western Union Telegraph Co. (1900) 104 Fed. 628, the 
judge evidently had this in mind when he declared that such a rule "would 
be productive of such embarrassment and delays, and make necessary such 
annoying inquiries, as to greatly diminish the efficiency of the service." 
Ibid., at p. 631. 
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the public at large to be prevented ? The only practical way is to 
protect the company against the honest and non-negligent mistakes 
of its operators. Would such a rule be a departure from accepted 
doctrine and if so, is it likely that the courts will make the depar- 
ture? 

In a leading English case, Hebditch v. Macllwaine,* 2 the Court 
of Appeal had before it the question whether one who had an in- 
terest in the communication of defamatory matter was responsi- 
ble for publishing it to another who had no corresponding interest 
or duty, although the defendant honestly and reasonably believed 
that the person to whom he published it had such an interest or 
duty. The court held the defendant liable. Lord Esher, M. R. 
declared : 

" — the argument in substance seems to come to this: that the be- 
lief of the defendants that the occasion was privileged makes it 
privileged. I cannot accept the proposition so put forward. I 
cannot see how the belief of the defendants, who have made a 
mistake, and have published a libel to persons who have no interest 
or duty or power in the matter can affect the question." 43 

Accordingly, if A sends a defamatory telegram to B concern- 
ing C, A's privilege to make the communication to B depends upon 
whether B actually has the kind of interest in, or duty with refer- 
ence to the subject matter which, as a matter of law, makes the 
occasion privileged, rather than upon A's honest and reasonable 
belief that B has such an interest or duty. If B has not such an 
interest or duty in fact the communication by A to B is not privi- 
leged. It follows also that the subsidiary publication by A to the 
telegraph company is not privileged. Likewise, if B has an inter- 
est in the subject matter of the communication, but A has not the 
necessary interest in, or duty with reference to the subject matter to 
justify the publication by A to B, A's belief that he was privileged 
to make the communication will not save him from liability. The 
New York case of Byam v. Collins 4 * is a striking example. In 
that case the defendant sent to X, who was thinking of marrying 
the plaintiff, a defamatory letter warning X against the marriage. 
The Court of Appeals held the occasion was not privileged, since 
the defendant did not stand in such relationship to X as to give 

"(1894) 2 Q. B. 54. 

"Ibid., at p. 59. 

"(1888) 111 N. Y. 143. "The Count Joannes" v. Bennett (Mass. 1862) 
5 Allen 169. Accord. 
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rise to a duty to send the warning. A fortiori the defendant would 
not have been privileged to send the message by telegraph. 

Assume that in either of the cases stated the telegraph operator 
transmits the message under the reasonable belief that relations 
exist between the sender and the addressee which would make the 
occasion privileged. Does it follow from the decision in Hebditch 
v. Macllwaine that if the relations do not in fact exist that the 
telegraph company is responsible for publishing the libel? In 
Hebditch v. Macllwaine the defendant volunteered the information. 
Granting that one who volunteers information of a defamatory 
character must decide at his peril whether the facts exist neces- 
sary to make the occasion privileged, may not the publication of 
defamatory matter at the request of another call for a different 
rule? For example, it is the prevailing rule in this country that 
reports of mercantile agencies are privileged when published in 
good faith to those subscribers who have an interest in the re- 
port, 45 but are not privileged if published to subscribers having 
no interest in the subject matter. 48 If the mercantile agency vol- 
unteers the information it takes its chances as to whether the recip- 
ient has the necessary interest to make the occasion privileged. 47 
But suppose B, a subscriber, requests a report about A, and the 
company sends it reasonably believing that B has an interest in 
the subject matter. Would the company lose the protection of 
privilege if it appeared that B had no interest in fact but wrote 
for the report solely out of curiosity ? In Sunderlin v. Bradstreet, iZ 
it was decided that the defendant was responsible for publishing 
without previous request false and defamatory statements to sub- 
scribers who had no interest in the report, although made in good 
faith and upon information deemed reliable. But the court de- 
clared : 

"It may be assumed that if any one having an interest in know- 
ing the credit and standing of the plaintiffs, or whom the defend- 

"Ormsby v. Douglass (1868) 37 N. Y. 477. Contra, Johnson v. Brad- 
street (1886) 77_ Ga. 172._ The English courts have drawn a distinction 
between mercantile agencies operated for profit, and mutual associations 
not operated for profit, holding the former are not privileged, Macintosh 
% Dunn (1908) A. C. 390, but that the latter are privileged, London 
Ass'n. v. Greenlands (1916) 2 A. C. 15. See 29 Harvard Law Rev. 786. 
For an exhaustive discussion of this question see article by Jeremiah Smith 
on "Conditional Privilege for Mercantile Agencies," 14 Columbia Law Rev. 
187, 296. 

46 Sunderlin v. Bradstreet (1871) 46 N. Y. 188; King v. Patterson 
(1887) 49 N. J. L. 417. 

"Sunderlin v. Bradstreet, supra ; King v. Patterson, supra. 
"Supra, footnote 46. 
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ants supposed and believed had such interest, had made the 
inquiry of the defendants, and the statement in the alleged libel 
had been made in answer to the inquiry in good faith ; and upon in- 
formation upon which the defendant relied, it would have been 
privileged." 49 

In London Association v. Greenlands™ Lord Atkinson made 
the following pointed observation: 

"It was decided as long ago, I think, as Bromage v. Prosser 
(4 B. & C. 247), and many times since, that if one person makes 
an inquiry of another touching the position or character of a third, 
and the person inquired of makes a reply which he bona fide be- 
lieves to be true, and also bona fide believes that the inquirer 
desires the information, not merely to gratify idle curiosity, but 
for some purpose in which he, the inquirer, has a legitimate inter- 
est of his own, the occasion upon which the answer is communi- 
cated to him is a privileged occasion. This will be so, I think, 
whether either of the beliefs so formed by the person inquired 
of be reasonable or not — Clark v. Molyneux (3 Q. B. D. 237) — 
and also whether the inquirer, in fact, desired the information for 
the purpose mentioned. It will be sufficient if the other person 
honestly believed he does so require it: Waller v. Loch (7 Q. B. D. 
619). " 51 

Should the rule be any different if B, instead of requesting 
information about A, requests that information be conveyed to 
C when, under the circumstances, it appears to the defendant 
that B is privileged to make the communication to C? It is dif- 
ficult to distinguish the cases. 

However, according to the dictum in Adam v. Ward one who 
publishes a libel to a third person at the request of another is re- 
sponsible unless the person making the request is privileged. 52 
In Smith v. Streatfield and others* 3 the Kings Bench decided the 
question. The facts were that the plaintiff was one of the diocesan 
surveyors for the diocese of Oxford and his re-election to the 

"Ibid., at p. 192. Italics ours. 
"(1916) 2 A. C. IS. 

u Ibid., at p. 35. Italics ours. The case of Waller v. Loch does not 
actually decide this point as it appeared in that case that the person to 
whom the libel was published had an interest in the subject matter. How- 
ever, Jessel, M. R. said: "Now, if the secretary believed that the lady to 
whom he gave the information in this case was making the inquiry in 
order to learn whether the plaintiff was deserving of assistance, with a 
view to relieving her or inducing other persons to _ relieve her, then he 
was discharging a moral or social duty in answering the inquiry, and 
was entitled to answer it." (Italics ours.) 

"See quotation from the opinion of Lord Atkinson on page 
supra. 

"(1913) 3 K. B. 764. 
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office rested with the rural deans; the defendant Streatfield was 
the rector of Goddington within the diocese, and desiring to bring 
to the notice of the rural deans reasons why the plaintiff should 
not be reappointed, the defendant Streatfield addressed to the 
rural deans a defamatory statement which he employed the Robert 
Spennell Press to print in pamphlet form and send to the deans. 
In an action for libel brought against Streatfield and the printers 
alleging a joint publication, the publication was admitted by both 
defendants, but the defense of privilege was interposed. That the 
occasion was conditionally privileged was conceded by the court, 
and Banks, J. stated, "As regards the printers, I am of opinion 
that the privilege created by the facts above set out extends to 
them. It was, in my opinion, a natural and proper course, in 
order to get the pamphlet published, to have it printed, and I con- 
sider that the principle laid down in the case of Baker v. Carrick, 
(1894) 1 Q. B. 838, applies here." However, the jury found 
that the words were not true in substance or in fact; that the 
defendant Streatfield was actuated by malice, but that the printers 
were not actuated by malice. The question for the court, there- 
fore, was whether, since Streatfield's privilege was defeated by 
proof of malice on his part, judgment could be entered against 
the printers. The Court held that the malice of Streatfield, al- 
though unknown to the printers, defeated the privilege both for 
Streatfield and the printers, and that they were joint tort feasors 
and jointly liable. 

If the reasoning of the court in Smith v. Streatfield and others 
is applied to the case where a telegraph company transmits a 
defamatory message at the request of A who is apparently, but 
not actually privileged to send it, the telegraph company is re- 
sponsible although its operator may have acted reasonably and 
in good faith. Should this be so? Assuming that in most cases 
it is sound policy to require A who publishes to C defamatory 
matter at the request of B to ascertain at his peril whether B is 
privileged, does it follow that the same requirement should be 
exacted of telegraph operators who transmit defamatory messages ? 
Ordinarily when A requests B to publish defamatory matter, B 
has time to investigate and ascertain whether A is privileged. 
Delay is generally not serious. Furthermore the consequences 
to A of B's refusal are not likely to be irreparable. It is generally 
feasible for A to get it done by another if he is entitled to have 
it done. On the other hand, the telegraph operator must act 
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promptly or not at all. Ordinarily there is little, if any, choice 
of means of sending a telegram. Consequently the refusal of a 
telegraph company to transmit a message is fraught with con- 
sequences of the most damaging character. When it is remem- 
bered that the basis of all privileged occasions is the "common 
convenience;" the belief that "the public interest and advantage 
of publication" under the particular circumstances "outweighs 
the occasional private and personal damage thereby caused," it is 
not surprising to find judges countenancing the idea that a tele- 
graph company may be privileged to transmit a defamatory mes- 
sage although the sender is not privileged to send it. 

Contrast with the decision in Smith v. Streatfield the charge to 
the jury in the recent case of Paton v. Great Northzvestem Tele- 
graph Company"* that the company "was privileged if the operator 
acted carefully and in good faith, but was not privileged if he was 
negligent or wanting in good faith, in sending it." In that case the 
message was glaringly defamatory on its face; it was admitted to 
be false ; and the person who sent it was actuated solely by malice. 
As pointed out in the first part of this article 50 the Supreme Court 
in affirming a judgment for the plaintiff did not actually decide 
that the company was privileged if the operator acted carefully and 
in good faith, because if it be assumed that under the admitted 
facts the defendant was liable as a matter of law, irrespective of its 
care and good faith, and that the instructions to the contrary were 
wrong, the charge was not prejudicial to the defendant and, there- 
fore, was a harmless error. However, it is the opinion of the 
writer that the few cases which have been decided support the view 
that the telegraph company may be conditionally privileged to 
transmit a defamatory telegram even though the sender is not 
privileged to send it. 

The first case which raised the question was the case of Peterson 
v. Western Union Telegraph Co.™ In that case the defendant 
received and transmitted to the plaintiff the following message : 

"New Ulm, Minn., 1-19-1893. 
"To S. D. Peterson, 

Care Windsor, St. Paul, Minn. 
Slippery Sam, your name is pants. 

(Signed) Many Republicans." 

51 (Minn. 1919) 170 N. W. 511. 
"20 Columbia Law Rev. 30. 
K (1896) 65 Minn. 18, 67 N. W. 646. 
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Peterson sued the telegraph company for libel. So far as 
appears from the report the only proof made was the acceptance 
and transmission of the message. The case was submitted to the 
jury, who returned a verdict for $5,200 in favor of the plaintiff. 
The instructions to the jury do not appear in the report. Upon the 
denial of a motion for a new trial the defendant appealed. 

The Supreme Court prefaced its opinion with the statement: 

"The record presents three questions for our consideration: 
(1) Was the message a libel, or fairly susceptible, on its face, 
of a libelous meaning? (2) Was the evidence sufficient to justi- 
fy the jury in finding that the defendant maliciously published the 
supposed libel? (3) Are the damages awarded so excessive as 
to justify the conclusion that the verdict was the result of passion 
and prejudice? We answer each of the questions in the affirma- 
tive." 67 

With reference to the second question the court declared : 

"The question whether or not the defendant maliciously pub- 
lished the libel is one of some doubt, but we are of opinion that 
it was a question for the jury, under the evidence. * * * 
Where the message, on its face, is clearly susceptible of a libelous 
meaning, is not signed by any responsible person, and there is no 
reason to believe that it is a cipher message, and it is forwarded 
under such circumstances as to warrant the jury in finding that 
the operator, in sending the message, was negligent or wanting in 
good faith in the premises, the company may be held to have 
maliciously published the libel. A publication under such circum- 
stances is not privileged. The evidence in this case was such that 
a finding either way on the question zvhether the defendant mali- 
ciously published this libel would not be disturbed by the court. 
Whether this question was correctly submitted to the jury on the 
trial of this case, we need not inquire; for there must be a new 
trial on another ground, and, if there was such error it is not likely 
to occur on the next trial." 68 

The judgment was reversed and a new trial granted upon the 
ground that the damages awarded were so excessive as to con- 
clusively show that the verdict was the result of passion and 
prejudice. 

The case was retried and the plaintiff obtained a verdict and 
judgment for $1,800. The defendant appealed. On the second 
appeal 50 the Supreme Court found errors in the instructions as to 

s 'Ibid., at p. 22. 

s'Ibid., at p. 23. Italics ours. 

"(1898) 72 Minn. 41, 74 N. W. 1022. 



386 COLUMBIA LAW REVIEW 

the award of exemplary damages, and on this latter ground granted 
a new trial. The Court concluded its opinion with the remark 
that "this renders it unnecessary to consider any of the other 
points discussed by counsel." 

The case was tried again and the plaintiff obtained a verdict 
and judgment for $2,000. The defendant again appealed. When 
the case was before the Supreme Court the third time, 60 the court 
said the case had been properly submitted to the jury, but that 
the verdict was excessive and for this reason the defendant was 
entitled to a new trial, unless the plaintiff would write off $1,000 
of the amount, in which case the judgment would be affirmed. The 
instructions to the jury on the point of privilege do not appear in 
the report; but it is reasonable to assume that the trial judge 
followed the suggestion of the Supreme Court when the case 
was before it the first time, that the company was privileged 
if the operator acted carefully and in good faith, but was not 
privileged if he was negligent or wanting in good faith, in send- 
ing it. However, it must be admitted that in the Peterson case, 
like its successor Paton v. Great North-western Telegraph Com- 
pany, since the plaintiff recovered a verdict and judgment the 
court was not called upon to decide whether the company was 
privileged to transmit the message if its operators acted carefully 
and in good faith. But the only reasonable inference to be drawn 
from the language of the court in both cases is that the judges 
thought this to be the law. What else could be the meaning of the 
statement in the Peterson case that "the evidence in this case was 
such that a finding either way on the question whether the defend- 
ant maliciously published the libel would not be disturbed by the 
court;" following the statement that where the message "is for- 
warded under such circumstances as to warrant the jury in finding 
that the operator, in sending the message, was negligent or wanting 
in good faith in the premises, the company may be held to have 
maliciously published the libel." While it is commonly said that 
one is responsible for "maliciously" publishing a libel, this does 
not mean that liability never attaches in the absence of "malice." 01 

"(1899) 75 Minn. 368, 77 N. W. 985. 

""That unfortunate word 'malice' has got into cases of actions for 
libel. _We all know that a man may be the publisher of a libel without 
a particle of malice or improper motive. . . . Take the case where a 
person may make an untrue statement of a man in writing, not privileged 
on account of the occasion of its publication; he would be liable although 
he had not a particle of malice against the man." Per Lord Bramwell in 
Abrath v. North Eastern Rail. Co. (1886) 11 A. C. 253. 
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On the contrary it is well settled that the plaintiff need not prove 
"malice" in order to recover, 62 unless the occasion is one of qualified 
privilege. 83 Indeed, in the absence of privilege, proof by the 
defendant that he was free of "malice" would not prevent a 
recovery. 4 * Such proof would merely go to mitigate the damages. 65 
Consequently, unless the telegraph company was privileged to 
transmit the message if its operators acted carefully and in good 
faith, there would seem to be no point to the statements of the 
court quoted above. 

In Nye v. Western Union Telegraph Company™ decided by the 
Circuit Court, District of Minnesota, Fourth Division, the facts 
were that the defendant received in New York and transmitted to 
the plaintiff in Minnesota the following message : 

"New York, 27th. July, '99. 
"Frank. Nye: 

Judge Vanderburgh, who was elected district judge, Minne- 
apolis, 1859, 1866, 1873, 1880, elected supreme judge 1881, 1886, 
stated distinctly in my presence that Charlie Pillsbury bought you 
up in 1896, otherwise you would have been for Bryan. 

(Signed) W. H. Vanderburgh." 

On the trial of an action for libel brought by Nye against the 
telegraph company, it was admitted that the defendant's servants 
in New York who received and transmitted the telegram knew 
nothing of the plaintiff, or of any facts or circumstances connected 
with the subject matter of the telegram. The trial. judge refused 
to charge the jury, as requested by the defendant : 

"That there is not sufficient evidence in this case to establish a 
cause of action against defendant with' respect to the telegram 
addressed to the plaintiff, set forth in the complaint as the second 
cause of action, and with respect to such cause of action your 
verdict must be for the defendant." 

^Bromage v. Prosser (1825) 4 B. & C. 247; White v. Nicholls (1845) 
3 How. 266; King v. Patterson (1887) 49 N. J. L. 417; Sunderlin v. Brad- 
street (1871) 46 N. Y. 188. Morse v. Times Printing Co. (1904) 124 Iowa 
707, 100 N. W. 867. See Odgers, Libel and Slander (5th ed.) 4. 

"Jenoure v. Delmege (1891) A. C. 73; Klinck v. Colby (1871) 46 N. Y. 
427; Ashcroft v. Hammond (1910) 197 N. Y. 488, 90 N. E. 1117; See 
Fraser, Libel and Slander (4th ed.) 253. 

"Hulton v. Jones (1910) A. C. 20; Moore v. Francis (1890) 121 N. Y. 
199, 23 N. E. 1127. 

"Cohalan v. New York Press Co. (1914) 212 N. Y. 344, 106 N. E. 115; 
Odgers, Libel and Slander (5th ed.) 398. 

M (1900) 104 Fed. 628. 
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According to the official report, 

"the defendant duly excepted to this refusal to charge, and also to 
that portion of the charge which in effect left the jury to determine 
whether, upon the face of the message, it appeared that its only 
purpose was to defame and to slander the plaintiff, so that the 
receiving clerk, if a person of ordinary intelligence, would so under- 
stand it, in which case, only, the defendant would be liable in 
damages for its publication to its own employees who might read it 
in transmission; but that if the terms of the dispatch were such 
that the receiving clerk might properly regard it as an answer to an 
inquiry by the plaintiff, the defendant would not be responsible." 

A verdict and judgment for the plaintiff were set aside on 
motion for a new trial on the ground that upon the evidence it was 
error to refuse the requested instructions to the jury, who should 
have been instructed to return their verdict for the defendant. 
Certainly this case supports the view that a telegraph company may 
be privileged to transmit a defamatory message although the sender 
is not privileged to send it. Indeed the court so stated : 

"That a message may contain matter which, if false, is libelous, 
and still be proper to be transmitted, cannot admit of doubt, — as 
where the object is to secure the arrest of a person charged with 
crime, or to give information to one having an interest in the mat- 
ter, or anything of a privileged character. In any such case the 
telegraph company could not refuse to send the message, and 
would not be responsible if a message which, for aught that 
appeared on its face, might be privileged, were in fact sent with a 
aefamatory and mischievous intent."" 

While this case has been criticized 68 as being inconsistent with 
Peterson v. Western Union Telegraph Co. it is submitted that the 
cases are not conflicting on the proposition that where the operator 
reasonably believes the sender is privileged to send the telegram 
and in good faith transmits it, the telegraph company is not respon- 
sible though it turn out that the sender was not privileged. In 
the Peterson case the court thought the evidence was sufficient to 
make a case for the jury as to whether the operator acted reason- 
ably and in good faith in transmitting the telegram. 09 In the Nye 

"Ibid., at p. 630. Italics ours. 

68 1 Columbia Law Rev. 131. 

M In the Peterson case the message [Slippery Sam your name is pants. 
(Signed) Many Republicans], was of such a character that an operator 
would most likely suspect that its only purpose was to insult and defame 
the plaintiff. It did not bear the indicia of a privileged communication. 
Certainly a jury might reasonably infer from, this evidence that the operator 
in sending such a message was either negligent in not detecting its purpose, 
or was acting in bad faith. Consequently the question whether the com- 
pany had forfeited its privilege was one for the jury. 
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case the district judge thought there was not sufficient evidence of 
negligence or bad faith on the part of the operator to justify the 
verdict. 70 The law as stated in the charge to the jury in the Nye 
case is in substantial harmony with the statement of the law by the 
court in the Peterson case, and since the district judge in granting 
a new trial in the Nye case did not do so on the ground that the 
charge to the jury contained misstatements of law, but because he 
thought there was not enough evidence to support the verdict, the 
conflict, if any, between the two cases is on the question of the 
sufficiency of the evidence, and not upon the principles of sub- 
stantive law. 

In Western Union Telegraph Co. v. Cashman" 11 the facts were 
that one Sullivan wrote and delivered to an office boy in the 
defendant's office at Oxford, Miss, the following message : 

"Vicksburgh Evening Post: 

Your article in issue of Thursday is a dirty lie as you know. 
Who is responsible? You nasty dog. Answer' 

(Signed) W. V. Sullivan." 

The office boy, who had no authority to send messages, trans- 
mitted the message to an operator of the company at Memphis, 
Tenn. who relayed it by transmitting it to the operator at Vicks- 
burg, Miss, where a copy of the message was made by the letter 
press boy and the message was then delivered sealed to the plain- 
tiff. 

The plaintiff recovered a verdict and judgment for $5,000 
against the telegraph company which judgment was reversed by 
the Circuit Court of Appeals. The appellate court decided (1) 
that for the publication by the office boy to the Memphis operator 
the company was not responsible as the office boy was not acting 
within the scope of his employment in sending messages : (2) that 
there was no proof of a publication by the Vicksburg operator to 
the letter press boy: (3) that for the transmission by the Memphis 

"The judge declared: "This telegram had the sender's signature. It 
was directed to the very person spoken of, and who might have an object 
in ascertaining exactly what Judge Vanderburgh had said concerning him, 
and might have sought that information from the sender. If the receiving 
clerk gave a thought to the purport of the message, he would be much 
more likely to infer this than that it was intended to defame the very 
person to whom it was sent; ... A purpose on the part of the 
sender of a message like the one under consideration to thereby defame 
and injure the very person to whom it was sent would be too improbable 
to be apparent and manifest to the receiver of the message for transmis- 
sion, whatever may have been the actual purpose of the sender." (p. 631.) 

n (1906) 149 Fed. 367. 
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operator to the Vicksburg operator the company was not responsible 
because there was no evidence of "malice" on the part of the tele- 
graph company. As to the last point the court declared : 

"The facts of the present case show that the libelous message 
complained of got into the way of transmission over the company's 
wires without any preliminary reception and authorization by the 
company or its authorized agents, and thereafter was handled as a 
matter of routine by agents acting in the regular line of duty and 
business, who are shown to be bound to secrecy by the statutes 
of the state, and who are not shown to have had any knowledge of 
the parties or any particular knowledge of the contents of the 
message or any interest or any improper motive, and from these 
circumstances it seems impossible to impute malice to the telegraph 
company.""' 2 

As previously pointed out one who publishes defamatory matter 
is responsible irrespective of "malice" 73 unless the occasion is priv- 
ileged. 74 The transmission of the message by the Memphis oper- 
ator to the Vicksburg operator was a publication for which the 
company was responsible in the absence of privilege. 75 Since 
"malice" is important only when the publication is made on a 
privileged occasion,- the statement that "from these circumstances 
it seems impossible to impute malice to the telegraph company" 
must be interpreted to mean that under the circumstances the publi- 
cation by the telegraph company was privileged: 70 otherwise the 
decision is indefensible. 

Certainly the court in this case went further in shielding the 
telegraph company from liability than did the court in either the 

"Ibid., at p. 371. Italics ours. 

"See footnotes 61, 62, 64, supra. 

"See footnote 63, supra. 

"For a discussion of this point see the first part of this article. 20 
Columbia Law Rev. 30. 

"That this is what the court meant is evidenced by the fact that immedi- 
ately following the statement above quoted the court referred to the 
following excerpt from the opinion of Bronson, C. J. in Washburn v. 
Cooke (N. Y. 1846) 3 Denio 110 as containing a correct statement of the 
law : "In the common case of a libelous publication or the use of slanderous 
words, a charge of malice in the declaration calls for no proof on the 
part of the plaintiff beyond what may be inferred from the injurious 
nature of the accusation. . . . But, in actions for defamation, if it 
appear that the defendant had some just occasion for speaking of the 
plaintiff, malice is not a necessary inference from what, under other cir- 
cumstances, would be a slanderous charge ; and it would often be necessary 
for the plaintiff to give other evidence of a malicious intent. There may 
be many of these privileged communications;" (citing instances of privi- 
leged occasions). 
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Peterson or the Nye cases. According to the decision in the 
Peterson case the transmission of a message calling the addressee 
a "nasty dog" would be sufficient evidence of "negligence" or 
"malice" on the part of the operator to make the question one for 
the jury. Such a message does not bear the earmark of a priv- 
ileged communication. However, the court in the Cashman case 
seems to have been influenced by the idea that once a message is in 
course of transmission it is the duty of subsequent operators to 
dispatch it without question or delay. Therefore, a publication 
under such circumstances is privileged, and a jury should not be 
permitted to infer "malice" from these facts alone. 

Judging by the language of the opinion the court would not 
have disturbed the verdict and judgment for the plaintiff had it 
appeared that the message was accepted and started by an agent 
or servant of the company who was authorized to accept and 
transmit messages. It is doubtful, however, whether the distinc- 
tion made between the original acceptance and starting of a 
message and its handling by subsequent operators is justifiable. 
Against the distinction it may be urged that the transmission (and 
consequent publication) of a message which, on its face, is being 
sent for no purpose other than to defame and insult the addressee, 
should not be encouraged. Consequently any operator into whose 
hands the message may come should prevent its further publication. 
On the other hand it may be said that the desirability of avoiding 
delays, once a message has been accepted, which might result from 
permitting, to say nothing of requiring each employee along the 
line to act as a censor of messages, justifies the distinction. But, 
however this may be, the actual decision in the case emphasizes 
the tendency on the part of courts to recognize that under some 
circumstances a telegraph company should not be responsible for 
transmitting a defamatory message even though the sender is not 
privileged to send it. 

The four cases mentioned are the only American decisions 77 
which deal with the question. 78 All four cases support the conclu- 

"In Grisham v. Telegraph Co. (1911) 238 Mo. 480, and Stockman v. 
Telegraph Co. (Kan. 1900) 63 Pac. 658, it was held that the telegraph 
company was not liable^ These decisions, however, rest upon the ground 
that there was no publication by the company. See 20 Columbia Law 
Rev. 30, at p. 49. In Monson v. Lathrop (1897) 96 Wis. 386, the court 
said by way of dictum that the transmission of the message was a publi- 
cation by the first operator to the second operator, but the point of 
privilege was not discussed. 

The writer has found no English case which decides the question. 
In Whitfield v. South Eastern Railway Co. (1858 1 ) Ellis B. & C. 115 the 
defendant company was held liable for transmitting over its lines a 
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sion that the company may be privileged ; the cases differing only 
as to the circumstances necessary to give rise to the privilege, and 
as to the amount of evidence necessary to make the question of 
"malice" (according to the Cashman case) or "negligence" 
(according to the other cases) one for the jury. However, in 
determining the scope of the privilege, it should be borne in mind 
that the only justification for granting the company an immunity 
when the sender is not privileged, is to prevent the refusal of 
messages when the sender is privileged. Consequently an immunity 
so broad as to encourage indifference on the part of telegraph 
operators as to whether the message is a proper one to be sent is 
not to be desired. On the other hand a rule so harsh as to penalize 
the telegraph company for a reasonable and honest mistake would 
discourage the company from accepting defamatory messages at 
all. ft would seem that the desired result would be attained by 
protecting the company in cases where the sender is apparently 
privileged, unless the plaintiff can prove that the operator was 
actuated by some improper motive. Is this not what the court 
meant in Patau v. Great Northwestern Telegraph Company 10 by 
the statement that the company "was privileged if the operator 
acted carefully and in good faith, but was not privileged if he was 
negligent or wanting in good faith, in sending it?" In that case 
the message (Wife caught in adultery with Cox. Come at once. 
Answer.) so far as appeared on its face may have been sent by 

defamatory message. But this case arose upon a demurrer to the com- 
plaint, ihe point of privilege was not raised or discussed. There is 
one Canadian case, Great N W. Tel. Co. v , Archambault (1886) 30 Lower 
L-an. Jur. 221; 14 Quebec L. R. 8, which might be urged in support of 
the view that a telegraph company transmits a defamatory message at its 
peril. But it is believed the case is distinguishable as in that case it 
appeared that the message was a news item which was transmitted to a 
newspaper for publication. In Dominion Telegraph Co. v. Silver (1881) 
ii .j j r • a . s 9 mewI >at similar case, a telegraph company which 
collected . and furnished news to newspapers was held responsible for 
transmitting a libelous news item. However, Ritchie, C. J. remarked 
(p. Otl); In the transmission of messages for publication, especially 
letters and news for the public newspapers, it would seem that telegraph 
companies assume a responsibility similar to that of the publishers By 
this agency libellous matter would be necessarily brought to the knowl- 
edge of operators who othenvise would not have cognizance of it. By 
their immediate and indispensable agency, 'press despatches' and the like 
are brought before the public. In communications specially designed 
for the press, we see no reason why they should not stand on the same 
footing with publishers. But in strictly private messages the reason for 
so stringent a rule does not obtain, perhaps should not be applied at all" 
(italics ours.) 

Law ( Bul"etin 9 n9 ^ N ' W ' SH ' Sm * discussion of this case in 5 Iowa 
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a member of the addressee's family, or some one who was under 
a duty, and therefore privileged, to send the message. Had the 
operator believed this to be the case and in good faith transmitted 
the message the company would not have been responsible. How- 
ever, there was evidence that the operator was acquainted with the 
plaintiff and the addressee ; that he had previously quarrelled with 
the addressee; that the message was tendered and signed by a 
person unknown to the operator, and the operator made no inquiry 
to ascertain whether the person who presented it was or was not 
a person who was entitled to send it. From this evidence a jury 
might reasonably infer that the operator did not act upon the 
belief that the sender was privileged, or that the operator was 
actuated by some wrong motive. Accordingly it was the duty 
of the trial judge to submit the question to the jury, and the 
appellate court properly affirmed the judgment on the verdict. 

Whether courts generally will follow the lead taken by these 
cases, or adhere to the rule laid down in Smith v. Streatfield and 
others?" remains to be seen. However, it is the opinion of the 
writer that the transmission of a defamtory message by a telegraph 
company presents a case where A publishes to C defamatory 
matter at the request of B which calls for the application of the 
principle enunciated by way of dictum in London Association v. 
Greenlands,* 1 and Sunderlm v. Bradstreei* 2 that a belief that the 
one making the request had an interest or duty with reference to 
the subject matter may give rise to a qualified privilege. 83 

Young B. Smith 

Columbia Law School 
___________ 

"See the excerpt from the opinion of Lord Atkinson on p. 382, supra. 

K See the quotation from this case on p. 381, supra. 

"Whether the operator's belief that the sender is privileged must be 
reasonable as well as honest is a question upon which courts are likely 
to disagree. Following the rule applicable to other occasions of qualified 
privilege, courts which hold that mere negligence or undue credulity does 
not destroy the privilege (see cases cited in footnote 7, supra) would, 
perhaps, require of the telegraph operator nothing more than an honest 
belief. Accordingly the charge to the jury in the Paton case that the 
company was "privileged if the operator acted carefully and in good faith, 
but was not privileged if he was negligent or wanting in good faith," 
would be prejudicial to the defendant. On the other hand courts which 
have held in other cases of qualified privilege that the defendant's im- 
munity is conditional not only upon good faith but also upon there being 
probable cause for the defendant's belief in the truth of the statement 
(see cases cited in footnote 8, supra) would, as did the court in the Paton 
case, require of the telegraph operator a reasonable as well as an honest 
belief. 



